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(f) The application of this section 
may be illustrated by the following ex-
amples: 

Example (1). The Board makes a mathe-
matical error in the computation of an em-
ployee’s annuity, thus giving the employee a 
higher rate than he or she is entitled to but 
which is sufficiently close to the estimated 
rate given the employee at the time he or 
she applied for the annuity that the em-
ployee believed, in good faith, that the 
amount was correct. The employee is not at 
fault in causing the overpayment in this 
case. The overpayment may be waived if the 
requirements of § 255.12 or § 255.13 of this part 
are met. 

Example (2). The widow and four minor 
children of a railroad employee are receiving 
benefits from the Board under the family 
maximum. Another minor child not living in 
the same household as the above individuals 
is also determined to be the child of the de-
ceased employee. The widow was not aware 
of the existence of this child. An award of 
benefits to this child causes a reduction in 
benefits to the other individuals under the 
family maximum benefit provision of the So-
cial Security Act. Because of normal admin-
istrative delay this reduction does not take 
place for a period of 2 months after its effec-
tive date. The widow and her children are 
without fault with respect to this overpay-
ment. The overpayment may be waived if the 
requirements of § 255.12 or § 255.13 of this part 
are met. 

§ 255.12 When recovery is contrary to 
the purpose of the Railroad Retire-
ment Act. 

(a) The purpose of the Railroad Re-
tirement Act is to pay retirement and 
survivor annuities and other benefits 
to eligible beneficiaries. It is contrary 
to the purpose of the Act for an over-
payment to be recovered from income 
and resources which the individual re-
quires to meet ordinary and necessary 
living expenses. If either income or re-
sources, or a combination thereof, are 
sufficient to meet such expenses, re-
covery of an overpayment is not con-
trary to the purpose of the Act. 

(b) For purposes of this section, in-
come includes any funds which may 
reasonably be considered available for 
the individual’s use, regardless of 
source, including inheritance pros-
pects. Income to the individual’s 
spouse or dependents is available to the 
individual if the spouse or dependent 
lived with the individual at the time 

waiver is considered. Types of income 
include but are not limited to: 

(1) Government benefits, such as 
Black Lung, Social Security, Workers’ 
Compensation, and Unemployment 
Compensation benefits; 

(2) Wages and self-employment in-
come; 

(3) Regular incoming payments, such 
as rent or pensions; and 

(4) Investment income. 
(c) For purposes of this section, re-

sources may include: 
(1) Liquid assets, such as cash on 

hand, the value of stocks, bonds, sav-
ings accounts, mutual funds and the 
like; 

(2) Non-liquid assets (except an indi-
vidual’s primary residence) at their 
fair market value; and 

(3) Accumulated, unpaid Federal ben-
efits. 

(4) For purposes of paragraphs (c)(1) 
and (2) of this section, assets concealed 
or improperly transferred on and after 
the date of notification of the overpay-
ment, other than cash expended to 
meet ordinary and necessary living ex-
penses, shall be included. 

(d) Whether an individual has suffi-
cient income and resources to meet or-
dinary and necessary living expenses 
depends not only on the amount of his 
or her income and resources, but also 
on whether the expenses are ordinary 
and necessary. While the level of ex-
penses which is ordinary and necessary 
may vary among individuals, it must 
be held at a level reasonable for an in-
dividual who is living on a fixed in-
come. The Board will consider the dis-
cretionary nature of an expense in de-
termining whether it is reasonable. Or-
dinary and necessary living expenses 
include: 

(1) Fixed living expenses such as food 
and clothing, rent, mortgage pay-
ments, utilities, maintenance, insur-
ance (e.g., life, accident, and health in-
surance), taxes, installment payments, 
etc.; 

(2) Medical, hospital, and other simi-
lar expenses; 

(3) Expenses for the support of others 
for whom the individual is legally re-
sponsible; and 

(4) Miscellaneous expenses (e.g., 
newspapers, haircuts). 
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(e) Where recovery of the full amount 
of an overpayment would be made from 
income and resources required to meet 
ordinary and necessary living expenses, 
but recovery of a lesser amount would 
leave income or resources sufficient to 
meet such expenses, recovery of the 
lesser amount is not contrary to the 
purpose of the Act. 

(f) This section may be illustrated by 
the following examples: 

Example (1). A remarried widow, W, is over-
paid $6000 due to receipt of benefits on the 
wage records of both her late husbands. It 
has been determined that she is without 
fault. Her financial disclosure statement re-
veals monthly income greater than monthly 
expenses, and assets of $12,000, $10,000 of 
which is in cash. She claims to be saving 
these funds for future medical expenses, be-
cause she has a progressive disease. While it 
is not necessarily contrary to the purposes of 
the Act to recover the overpayment in these 
circumstances, the legitimate medical ex-
penses associated with the disease must be 
considered. 

Example (2). A disability annuitant, D, is 
overpaid $33,000 because of simultaneous en-
titlement to workers’ compensation pay-
ments. He is determined to be without fault. 
He claims he has assumed financial responsi-
bility for his adult child and her children. A 
claimed expense for which the annuitant has 
no legal obligation to pay does not make re-
covery contrary to the purposes of the Act. 

§ 255.13 When recovery is against eq-
uity or good conscience. 

(a) Recovery is considered to be 
against equity or good conscience if a 
person, in reliance on payments made 
to him or her or on notice that pay-
ment would be made, relinquished a 
significant and valuable right (Exam-
ple 1 of this section) or changed his or 
her position to his or her substantial 
detriment (Example 2 of this section). 

(b) An individual’s ability to repay 
an overpayment is not material to a 
finding that recovery would be against 
equity or good conscience but is rel-
evant with respect to the credibility of 
a claim of detrimental reliance under 
paragraph (a) of this section. 

(c) This section may be illustrated by 
the following examples: 

Example (1). After being informed by the 
Board that he had been credited with suffi-
cient years of railroad service to retire at 
age 60, an employee quit his railroad job and 
applied for benefits under the Railroad Re-

tirement Act. He receives benefits for six 
months when it is discovered that he had in-
sufficient railroad service to retire at age 60 
and was not entitled to the benefits he re-
ceived. His annuity was terminated. Because 
the employee gave up his seniority rights 
when he quit his railroad job, he cannot get 
his job back. It is determined that the em-
ployee was not at fault in causing the over-
payments. In this situation recovery of the 
overpayment would be against equity or 
good conscience because the overpaid indi-
vidual gave up a valuable right. 

Example (2). A widow, having been awarded 
annuities for herself and her daughter, en-
tered her daughter in a private school. The 
widow did not have substantial assets and 
her income, apart from the annuities she re-
ceived in the amounts payable, would not 
have been sufficient for her to have under-
taken the obligation to send her daughter to 
private school. In order to pay for the 
schooling she took out a loan and used the 
monthly annuities to pay interest and prin-
cipal on the loan. After the widow and her 
daughter had received payments for almost a 
year, the deceased employee was found not 
to have been insured under the Railroad Re-
tirement Act. Therefore, all payments to the 
widow and child were erroneous and the an-
nuities were terminated. It is determined 
that the widow was not at fault in causing 
the overpayment. Having incurred a finan-
cial obligation (the school loan) toward 
which the benefits had been applied, the 
widow was in a worse position financially 
than if she and her daughter had never been 
entitled to benefits. In this situation, the re-
covery of the overpayment would be against 
equity or good conscience. 

§ 255.14 Waiver not available when re-
covery can be made from accrual of 
social security benefits. 

Where the overpayment is the result 
of a reduction of benefits payable under 
the Railroad Retirement Act due to the 
overpaid individual’s entitlement to 
social security benefits and recovery of 
such overpayment may be made by off-
set against an accrual of social secu-
rity benefits, it shall not be considered 
to be against equity or good conscience 
or contrary to the purpose of the Rail-
road Retirement Act to recover the 
overpayment by offset against the ac-
crual. Consequently, in such a case re-
covery of an overpayment is not sub-
ject to waiver consideration. 

§ 255.15 Waiver to an estate. 
It shall never be considered contrary 

to the purpose of the Railroad Retire-
ment Act to recover an overpayment 
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